This article will examine the definition of disability developed by the European Court of Justice for the purposes of the Employment Equality Directive and examine whether it is sufficient for the purpose of bringing People Living with HIV/AIDS within its scope. The article will argue that in order to adequately protect People Living with HIV/AIDS within the EU from discrimination, the European Court of Justice needs to ensure that a coherent EU wide definition of disability, based fully upon the social model of disability, is adopted. This is necessary in order to ensure adequate protection not only for People Living with HIV/AIDS but for all individuals with disabilities from discrimination throughout the EU. In addition to this central argument, this paper will argue that the lack of a 
Introduction
Despite the fact that there are approximately 80 million individuals with disabilities within the European Union ("EU"), there is no coherent definition of disability (European Commission, 2010) . There is also no clear consensus amongst Member States as to the question of whether People Living with HIV/AIDS ("PLHA") should be defined as "disabled" and thus acquire the various legal protections associated with such a designation. This article will examine the definition of disability developed by recent decisions of the European Court of Justice for the purposes of the Employment Equality Directive (Council Directive 2000/78/EC) and examine whether it is sufficient for the purpose of bringing PLHA within its scope. This paper will argue that in order to adequately protect PLHA within the EU, the European Court of Justice ("CJEU") needs to ensure that a coherent EU wide definition of disability, based upon the social model of disability, is adopted. Such a definition is necessary in order to ensure adequate protection not only for PLHA but for all individuals from disability discrimination throughout the EU. Finally it should be noted that, for the purposes of brevity, the increasingly relevant provisions of the European Convention on Human Rights will not be discussed by this article.
In some ways, PLHA represent the "front line" in the ideological battle concerning the definition of disability at an EU level and the question concerning the relationship between sickness and disability as will be seen by the Advocate General's opinion in the recent HK Danmark (Ring and Skouboe Werge) 1 case concerning unlawful discrimination within employment.
HIV represents a major public health problem for Europe. It has been estimated that there are approximately 2.2 million people living with the virus in the WHO European Region; approaching 1 million in the European Union (UNAIDS, 2010) and 1.4 million in Eastern Europe and central Asia (Hamers & Phillips, 2008) . However, due to the fact that HIV does not generally produce symptoms which lead to diagnosis around the time of infection, these figures are mere estimates. There are many PLHA who are unaware of their HIV and who have not been diagnosed.
According to Hamers & Philips (2008) it is estimated that as many as onethird of PLHA in the EU are unaware of their HIV status and in some eastern European countries up to 60% of PLHA are undiagnosed. This is borne out by the figures which show that although an estimated 107,800
people were living with HIV in the UK in 2013, approximately one quarter of these were undiagnosed and unaware of their infection (Public Health England, 2014) . In terms of composition in the UK, HIV is largely concentrated amongst already marginalised groups namely gay, bisexual men and other men who have sex with men and black-African heterosexual men and women. By way of example, of the estimated 107,800 people were living with HIV in the UK in 2013, 43,500 were men who have sex with men and 38,700 were black-African (Public Health England, 2014) .
HIV damages the immune system, leaving the infected person vulnerable to a variety of infections (called "opportunistic" infections to indicate that they arise in the setting of immune impairment). However having HIV does not mean that an individual has AIDS and, with early HIV diagnosis and access to effective treatment most PLHA will never progress to a diagnosis of AIDS. Indeed evidence now indicates that due to improved treatment options PLHA can be expected to live into their early seventies, a life expectancy approaching that of the general population (Samji et al., 2013 , Sterne, 2005 .
The marginalised nature of the vast majority of PLHA, for example their status as men who have sex with men, and the need to protect such individuals from discrimination has led to a plethora of legislation. This emanates from a variety of sources: international, European and domestic.
Whilst each has at its heart the objective of protecting PLHA from discrimination the collective result is a multifaceted collection of various pieces of legislation, often overlapping and sometimes contradictory. From a specifically legal perspective, HIV and AIDS have provoked a range of interventions. In some countries, PLHA benefit from general antidiscrimination legislation. By way of example, in the Netherlands and Latvia, PLHA benefit from the general constitutional prohibition of discrimination. In others anti-discrimination provisions expressly refer to HIV/AIDS as a separate protected status or are included in special laws dealing with the prevention and control of HIV. In others still, PLHA are protected under disability laws which either expressly include HIV in the definition of a disability or have been interpreted to that effect. By way of example, in the United Kingdom paragraph 6 to Schedule 1 of the Equality Act 2010 states that HIV is deemed to be a disability.
As such the EU, its institutions and Member States are faced with a quandary as to the exact definition, description and classification of HIV. This paper will now identify and analyse the overlapping legal frameworks and definitions facing the CJEU when asked to decide cases involving unlawful discrimination directed towards individuals with disabilities and, in particular, PLHA. It will then proceed to examine the emerging jurisprudence of the CJEU in this area before examining the possible implications of recent decision for PLHA.
Primary and secondary legislation of the European Union
The starting point in relation to a consideration of the legal framework prohibiting discrimination within the European Union is Article 19 of the The grounds referred to in Article 1 are religion or belief, disability, age and sexual orientation. Rather unsatisfactorily, the Framework Directive provides no definition of disability. This has the potential to permit multiple varying definitions of disability to be adopted across the EU and for different domestic courts to adopt differing approaches as to whether a particular impairment constitutes a "disability".
For example, in relation to PLHA, there is no guarantee that they will be afforded uniform protection across the EU. The applicants argued that they had a disability, and that this reduced notice period was unlawful disability discrimination, in breach of the EU Framework Directive. A question of fundamental importance was whether or not they fell within the definition of disability as expounded by the Chacon Navas 4 case. The employers disputed that the applicants' state of health was covered by the concept of "disability" within the meaning of the Framework Directive, since the only incapacity that affected them was that they were now not able to work full-time. As such it was argued by the employers that as they could work part-time they were not excluded 
Models of disability
At this point, in order to adequately understand the social construction of the relevant legal framework, it is important to consider how disability itself has been socially constructed. It is generally accepted that there are two dominant models of disability, namely the medical model of disability and the social model of disability.
This medical model locates disability within the individual.
Disability is a medical condition and consequently, like all other conditions it can be treated by doctors to ensure that its symptoms are, ultimately, alleviated or eradicated. According to Parsons (1958) the nature of the model is that, from a social perspective, the disabled individual is placed in the sick role. Drimmer (1992) asserts that this role contains four key elements. Firstly, the sick person is not held responsible for their illness -it is due to biological factors over which they have no control. Following on from this primary tenet, it is advanced that (2) the sick person is exempted from normal social obligations and (3) is in a socially legitimate position if (4) they co-operate with medical professionals in order to work towards recovery.
One of the leading academic commentators on disability, Michael
Oliver, has been highly critical of this model of disability. He contends that there are two fundamental aspects to the medical model of disability.
Firstly, it locates the "problem" of disability within the individual and secondly, it sees the causes of this problem as stemming from the functional limitations or psychological losses which are assumed to arise from disability (Oliver, 1996) . Furthermore, the medical model has been subjected to substantial criticism by disabled individuals themselves. They contend that it is, in fact, society which disables physically impaired people as " [d] isability is something imposed on top of our impairments by the way which we are unnecessarily isolated and excluded from full participation in society" (UPIAS, 1976) . Further criticism derives from that fact that a cure for many disabilities may never be found; and in any event, persons with disabilities are quite capable of participating in society and the practices of confinement that accompany the sick role are unacceptable (Kaplan, 1999) . To combat these inadequacies, the use of a social model of disability has been advocated by many commentators.
According to the social model, disability is any societal factor which imposes restrictions on disabled people. These can range from individual prejudice to institutional discrimination and from inaccessible public buildings to inaccessible transport systems (Oliver, 1996) . As Wendell (1996: 46) (English, 1977) . However academic and policy discussions of stigma, particularly in relation to HIV and AIDS, concentrate on Goffman's work (Goffman, 1963 Individuals identified the stigma associated with HIV as being a factor in their decision to disclose and some felt that they might disclose in future if the stigma associated with the disease were reduced. In addition, participants also described multiple levels of stigma associated with homosexual orientation or membership of an ethnic minority group. By way of example, one African-American woman described her work environment in the following terms:
"With my boss, he was a joker -jokes around and stuff like thatbut they had a lot of semi-gay bashing and they raised some very nasty little jokes that I didn't care for, and people were joking around and by me being black and it was an all-white company I
was working for, I decided not to tell." (Fesko, 2001: 239) This fear of stigma and the potential inability to disclose means The problem HIV presents is that it is not a static condition but one that evolves with time. In the early stages of infection, it is stigma associated with the virus that is disabling rather than the virus itself.
Indeed at the point of diagnosis many PLHA are fit and healthy and, with access to appropriate treatment, will remain so for a number of years.
However if the virus progresses it becomes functionally disabling in addition to socially disabling. The virus has the potential to manifest itself via AIDS defining illnesses and thus render the individual disabled from both a medical and social perspective. It is only at this point that the virus becomes disabling from the perspective of the medical model.
A retreat from the social model?
As previously noted, the issue of whether HIV could amount to a disability and whether a minimum level of severity is required before an impairment can be considered a disability was touched upon by the States' Supreme Court decision referred to is that of Bragdon v Abbott 6 . In this case the claimant, Abbott, disclosed to her dentist that she was HIV positive prior to requiring treatment in order to fill a cavity. Abbott's dentist refused to treat her in his office and instead offered to treat her at a hospital where she would be responsible for the increased costs associated reproduction not to be a major life activity. In the Supreme Court's opinion although conception and childbirth are not impossible for PLHA, the court considered them to be "dangerous to the public health" and so amount to a substantial limitation for the purposes of the ADA.
With these facts in mind, it must be questioned whether PLHA will be able to fall within the definition of "disability" advanced by the CJEU 
Conclusion
To say that the law relating to HIV discrimination within the EU is complex would be an understatement. In an attempt to protect PLHA from discrimination, various pieces of legislation have been enacted. Whilst each has at its heart the objective of protecting PLHA from discrimination, the collective result is a multifaceted plethora of legislation often overlapping and sometimes contradictory. In order to decipher the possible legal protection afforded to PLHA, regard must be had to the UN Convention, European Union law, any applicable law of the individual member state and depending on the facts of the case, regard might also be had to the European Convention on Human Rights. The net result is that many lawyers now struggle to comprehend the law as it relates to discrimination. That laws should be open, clear and accessible is a fundamental requirement of any legal system and one advocated by many leading jurists, for example Fuller (1969) , Raz (1979) and Bingham (2011) . This is especially important in an area such as discrimination in which the law should be accessible and interpretable to, often marginalized, lay people in order that they may utilize its protection. The It must also be hoped that the CJEU does not impose a requirement for an impairment to have a minimum degree of severity before it can be classified as a "disability". The CJEU must recognize that the barriers which hinder the full and effective participation of disabled people in professional life go beyond just the environmental or physical but include attitudinal and psychological barriers. As such, a definition of disability which is firmly grounded in the social model needs to be adopted. Such amendments to the concept of disability would have far reaching beneficial consequences for not just PLHA but all individuals with disabilities across the European Union.
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